


What's New
s Workplace?

A Recorder Roundtable covers the
latest developments in disabilities,
arbitration, class actions and other

employment issues
Photos by Christine Jegan

s part of its ongoing Roundtable series of MCLE programs, The Recorder

recently invited an expert group of Bay Area labor and employment pracii-

toners to discuss varipus issues of concern (o atforneys who repiesent em-
pioyers and employees, What follows is an edited transcript of the May 16 Round-
table discussion. A complete version of this Emplayment Law Roundtable is avail-
able on either audiotape or CD and can be obtained by calling The Recorder at
(BO0) 587-9288 or visiting our Web site at www.therecorder.com/fyoundtable htmi.
Those ordering the recorded version of the Roundtable will also receive a 175-page
coursebook and 2.0 hours of self-study MCLE credit.

David Oppenheimer: Lete start with
the disability rights fuw cases and the Im-
pact of the recent decisions from the 1.5,
Supreme Court that invelve the Ameri-
cans with Dispbilides Act

Jody LeWitter: The Supreme Court ba.
sically keeps hammering away at disabili-
ty claims, making them harder o bring for
plaintiffs. At the same fime, the California
Legislature and the state courts have
widened the door in terms of what you
can bring. The two mam U.S. Supreme
Court cases that have come down this
term, Jovota Motors v Willlams (02
C.D0S 1497 and LIS Afrways v Bameil
(02 C.D.OS5 3671), both make those
claims hard to bring on two main [ronts,
Under Toyota Motors, the guestion of
who's dissbled becomes more and mare
difficult. The trend started a few years ago
with the Suttor w United Alr Lines case
(527 .S, 471), and the Supreme Court
keeps looking ai the question ol what is a
substantial limitation of o major Hife fune-
tion and linds that it's got to be samething
really big. The actuzl language is a com-
plete mouthful, which 1 wrote down be-
cause | can't remember itz “Severely Te-

strict the individuzl [rom doing a variety
of actvites of central importance 1o most
people’s lives,” Thats a very exacting stan-
rg}ruu have to use, and thats w0 prove
that you are substantially limited when it
comes to carrying out manual tasks.

Oppenhetimer: Can you give us some
examphes of people who were not found to
b substantially limited under these new
tests?

LeWitter: Looking at Tovota Mowors, for
example, if the person there had earpal
tunnel syndrame, and really they didn't
address the worle lunciion, but they hedve
to show il you have carpal wnnel, you
can't maybe {uutmn your clothes and at the
same time you can't get yoursell breakfast,
you can't read the paper, you're going 1o
have o po wa lot of broad things that are
important, and T think mnrbe im earpal
tunnel, they've been sigpaling in every
eourt that carpal tunnel isn't going 1o do
it, 1T think. Alihough on an individuea! be-
sis 1 think you could prove that carpal
tunnel is disshling an a manual test, inad-
dition you can go loak at whether they're
disabled in a worl environment or any-
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thing else. But | think they're saying the
har iz something very, very substangial,

Koberta Hayashi: Employers have al-
ways been looking to find some certainty
and some ability to sdy, in answering
Jody's question, who's disubled? Il an em-
ployee comes in and =ays they need a cer-
tain sccommodadon, how do | decide
whether that person is, in fact, disabled,
which crestes an obligation to reasonably
accommodate? Taking the next siep —
and this is where we get a litle bit of guid-
o in the Barnett case — when is an ac
commaodation reasonable or unreason-
able? Thoee of us who advise emplovers
are always looking for some bright lines.
Unfortunately, we don't ger bright lines
out of Barneit. | think what we walk away
with is a holding that, in general, an o5
tablished semiority system will trump the
request for accommodation or the obliga-
tion to accommodate, Bul the language
then pets very wishy-washy by saying
there may be “special exceptions” in
which the general rule does not apply. The
court gives examples of where the em-
plover has deviawed from the seniority sys-
tem on a voluntary basis or has created ex-

ceptions to the senioriy sysiem,

Oppenhetmer: 5o maybe there will he
more (itigatdon now aver whether a sen-
iority sysiem fits into the exception?

Hayashi: | think you're going to find
that there’s going 1o be litigation over
those special exceptions. Justice Scalia in
his opinion said that what we were look-
ing for was a determination so that em-
ployers could say with certainty the sen-
iprity system will trump the reasomable
accommodation shligation, and therelore
these cases won'l get fled because they'll
be eliminated on o summary judgment
motion. We didn't get that, What we got is
a simation where plaintiffs, | think, now
are going to have o plead and bring for-
ward some evidence that the employer has
created exceptions e thas, which would
make the particular accommodations that
were sought reasanable under this set of
fucts. As you said, David, it lends to more
litigation.

penheimer: In Bomcie we had a
Scalia dissent and we alse had a dissent
from the left stde of the court. What da
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vou muke of all thist Where is the
Supreme Count heading with disablity
diserimination luw?

LeWitter; Lopking ar it from the plain-
Ui perspective, its an employer-Iriendly
lovam. 1T theres dowbt in the equation, |
read Burncti as leaning woward the dog
trine that says 1T 05 8 booa [ide senlordy
system its going o lrump & reasonable ac-
cominodation. But there is wiggle room 10
arpue otherwise.

Hayachi: Jodys comment thar if vou finl-
lew i, {5 willl trumip, is really key here. The
guestinn. in the U5 Alrways case was
whether hir. Barneit was entitled to reas-
signment fom belng o baggiege handler
Fndo s mailvoo job. When i conies o i
sues Tnvolving rr::u.sigmm:nt.*.‘ and Lrans-
frrs, o lot of employers both in union and
nonunien seiings have policies and pro-
cedures that give preference to people
bazed on senlority or cermin skill ratings
and things of that natuie, IF an employer
consistently [eHows that, then yes, | think
they get the certainty they woant, s when
crployers deviate from it, and histarical-
ly they have, thar T think they cxpose
themselves to risk of litgation over that
issue. 1 agree with Jody that the
Supreome Court ls headbng wwards a very
pro-emplover view, and 1 think they have
two more declsions this year on the ADA
fssue, so well see where they head this
Eori.

The problem lor employers in Califor-
nia is diflerent beeause we've got two bod-
fes of Tow Witve goi the lederal ADA but
we're also governed by the state Fair Eme
plovinent and Housing Act,

Oppenheimer: Under FEHA, the ap-
poach w disability low ‘is dramatically
different, bn't that rgh?

Havashi: | think it ts

Lewitker: 1ts completely different. The

Legialyure, loobing ar whete the U5
Supreme Court was heading, I‘Iﬂhlm"'}’
said ‘4 couple of years ago, “Not lor us,
W't not going o do b chis way” Tl-m
amended the statute and they amended 2
wumber of things that bad been judicially
determined, just wiped them out, For ex-
ample, wherens the Supreme Court sald in
Lhie Sutton case that vou have 1o be limited
bn g number of jobs, the Legislyiure sobd
no, you can be Hmited in one job. ¥ o u
vould certzinly argue that it st an undue
hardship under California law w ignore
the sermiority system.

Wichard Frank: Let me expandon ane
poini that Roberta made, As lizzy as the
LS Alrways decislon 15, ina way 1t was
an casy case because it Involved a sen-
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1 think for ﬂwsa uf us whﬂ admf: emp?uycrs we're
always looking for some bright lines. Unfortunately, we
don't get bright lines out of Barnett.’

— Roberta Hayashi

lority system where there was a lor of
precedent and a lot of cerlainty. Looking
down the momd, we can anticipate that
the nexr baulelront will invelve situa-
tiens where the systems ai issue are not
s clear, the standands may oot be as ob-
jective, und will focus on practices like
meril-based  prometions and  merit-
based filling of open positions. Based on
what type of systems employers bave (o
place; and how consistently they've used
them, we'll have the same bauleficld
again, but iCl be more dilficuls becawse
seniority Is 5o miuch casier o implement
anud 1rack.

Michael Rubin: Ore of the reasons lu-
ture cases may be difficult and one of the
reasons e Supteme Court s not adop
ing bright line rules, 15 that the ABA In-
corporaies 4 series of legislative compro
mises,  Congress couldnt agree oo any
bright lines either,  However, when you
have o stake like Californizs thal responds
io the V.S Supreme Courts decisions
thirough new legislation, you're bound o
have preater certainty becanse the Legisla-
L new rule esponds W s specific sei ol
issues, But until the Legislature steps in
wnd provides additionul clavity, we are des-
tined (o continue to litigate over these dil-
Ficult issucs.

Oppenheimer: In the meannme Cali-
fornia employers and employees should
be paying atendon 1o Callfornta Taw, not
simply lederal law in this area.

Rubin: That’s true in virtually every area
of employment law There are differences
between the California rules and the fed-
eral rules in many areas,

Hayashi: The Third District Court of
Appeals declslon in Bagaitt v Department
Jﬂc]mﬁﬂimiim: (02 C.208 2861). [or
example, deals right on its face with the
dilferenues botween the EEOC regulatons
relating 1o repsonable accommodalion
and the Calilernin stawore, as amended a
couple of vears agi:. The court says the ob-
ligation tn reasanahly acoommodaie 1=
rrigaeredd anamuch lower threshold nnder
the Calilornin statiee than {1 is under fed-
el law, and the court imvited the Depart-
ment of Fair Employment and Housing 1o
issue some [urther guidsnce on thar

Cppenheimer; Lets move on o the
very vexing question of when employees
can be required to arbitrate their envploy-
menl-related catms. Michael, vou've liti-
gated a pumber of the major cases o tis
areq, ind Boberta, you serve as an arbitre-
lor an employment law eoses. Where do

we stand today?

Reulin: Mo place cerizin, Urats for sure.
The low of mandatory arbitration is =rill
evabang, and will continue to be in flux
[t e sorme time. Arbitration is a pro-
veclure thar originally held out the prom-
ise afl efficiency, certainty and speed. B
wher employers siared making pre-dis-
pute arbitratlon agreemems mandaory,

removing the eritical core element of vol
uniariness, they opened themsclves up w
litlgation over enforceability and [airness
tssues. Had more than lp service been
pald 1o the bedrock principle that arbitea:
tian should be a matter el consent not co-
etcion, we wouldnt have all this uncer-
tainty But once employers starred 0
abuse thelr superior economic power by
stacking the decl in their own [avor,
plointilfs eounsel started chellenging the
enforcenbility of theose agreements far
more [requently

There are many different claims that a
worker can pow assert o challenge a
mandatory arbitration agreement.  The
worbier ca elalm, as [ Duffleld v Robyr-
som Stephens & Co, (144 E 3d 1182), that
nmandatory srbitmtion vielates o siotuiory
right — in ihar ease, Tite VII and FEHA
rights, Or the worker can cleim that the
mandatory arhitration system is unconsti-
tutdonul, bechuse i1 compels o waiver of
Article 111 or Seventh Amendment jury
trial rights, or the Califomm nght (o sl
by jury.

Or most comimonly, the worker can
claim timt the arbitration agreement is un-
conschonable.  Thats the claim that the
Minth Circuit accepted in the Clrerfl City
v Adams remand case (02 C.0.0.5. 1043),
and that the Califernia Supreme Conr ae-
cepted in Amnendoriz v Foundation Health
Peycheare Serwices (24 Cal, 41h 83),
striking down the mandatory arkitration
agreements at issue. Armeendedz emizes
a whale series of minimom roquirements
that a pre-dispute arbitration agreement,
iFin is mandatory, must satishe Theee are
cases gl over the country that analyze
agreements under similar faciors,

Let me make one point abour where un-
conscionability anabysis may be poing, in
light of twn recent California Supreme
Conri cases rhar, resel together, may signal
the heginning of the end of mandaory ar-
bitration in this state. One s the 19499 de-
ciston in Caltfornin Toackers Association v
State of Colifmmin (20 Cal th 327),
which the court in Anmcudaris laver relicd
upon In holding thut the stronger party
may oot impose the coss ol arbitraton
upan the weiker party, The second is the
May 0 decision in [gas v County of 5an
Bermardine (02 C€.D.0O5. 3888), which
holds that due process is violated by an
administrative hearing procedure run by
hearing officers who are hired and paid by
one parly — the county — Lo that proce-
dure. The count in Heas found a due
process viokition based on the apperance
of improprizey resulting from having a de-
cision-miaker that 15 paid only by one re-
preat I_lluyl::r in the PIBL‘I:{J.IJLI:. But it is
preciscly what happens in post-Armen-
dariz employment arbitmation wherne the
repeat player employer ie required o pay
all costs for the arbitrators on its pancls.
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The courty analysis should lead 1o 4 sues
cessiul uncomscionability challenge under
the principles discussed in Mercure v Si-
perior Court (D2 CDUOS, 1491) and a
number of other cases,

Oppenheimer: Michsel, it sounds lke
vou think we have a system that can't be
[ixecl

Rubin: Sure it can be fixed. 1t can be
fiwed by making arbitration volungrs
Then the partics can select whatever pro-
cedures they want - resolve their dis
putes and no one Gm object.  Let we be
clear, 1 am a very sirong sdvocate of all
soris af aliernative dispute resolution pro-
cedures, | love mediation, Pye had greai
success with arbiuation sod sometlmes
aed s nn arhiteston ieveell, Dalso have a Lot
el lobor wnion clients, and in the lahor
comiiext, arbitration is a terrific alicrnative
1o litigarion because it involves two par-
ties of equal bargaining power who have
euuiatl aceess w Uie dispute vesolution sys-
Lem.

But that Is nor the typical employment
arhitration ease, Cerainly mandatory ar-
hitration procedures can be fulrly drafied
and Tairly applied. Bul whenever you buve
a procedure that is imposed by a powerful
party upon nless powerful party, there isa
potential for shuse, Unlortunately, some
emplovers have taken advaniage of their
econpmic might to abuse the system, and
that has led cowrts 1o creste many of the
riles wie now litigate over

Uippenheimer: Roberta, can you give us
a different perspective on Lhis?

Havashi: As someong who advises
clicnts in Leying to draft enforceable arhi-
tration agreements, | can tell you that em-
ployers have pot ahandoned the idea that
arbitrarion can be an effective way of re-
soiving disputes, What they ot from Ar-
mendariz were some guidelines of what

the courts would look an to sy what con-
slilutes a valid employment agreement
The more recent deeision in Clresdt Cily w
Alpned (02 C.DUOS. 25900, where there
wits an opi=onf provision, added & whole
other wrinhe,

Rubin: 50 we don't disagree We agroe
that if arbitration is volunizry, i the wark-
er can opt out after the dispuie artses, the
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parties shopld be et
tled to negotiate their
own fair and efffcient
way of resolving their

dispuie.

Hayashi: Let me pul
it this way. 1 dont
agree that an opr-out
provision qaer se |s the
only way that hap-
pens. | think thet wha
has to happen 15 thal
the  court loclks [or
some  indicia  that
there wns procedural
fairness. 1 don't know
that valuntariness he-
comes Lhe sine gua fon
of all of that, and 1
wonld have o say thal
T den't agree with that
part of the decision

From an arbitrators
perspective, 'm dciu-
ally glad 1o see o lot of
these  cases come
down. What was happening three or four
years ago was (hat someonc would come
io me and say, “Lhave o arbitrate (his dis-
pute, Dot Tdon't thind 1 should he here be-
cause this arbitrarion agreement is so one-
sitled. And 1 wanl you, Madam Arbitrator,
to rewrite 1he arbiratton clause.” Thats
not within my power w do. 1 can decide
the arbitrability of the dispute before me,
but | cannol rewrlte the party's arbitration
agreement.

The American Arbitration Assockation
hias takin the position that, with regard 10
their employment arbitrations, they will
enlorce employment agreements that con-
in the elements required under Armen-
daitz hers in California.  Furthermiorne,
their employment dispuie srbiimtion
rules have been rewritien to provide Tar
thie kind of procedural protections and Fee
shiftimg thay wes requiced in Armendinz.
So now, when these cases come belore me
65 an arbitmeor, partieilarly under the
AAA rules and o Tight of these decisions,
| canat least say "Okay, Tm paing to look
Al these ps puidelines,” and then just de-
termine the issues of whats arbitrble and
finally get to the merits of the dispule,
whirch is whur the parties want me w dio

Bubin; In light of the Armerduiiy rules
that Roberts is 1alking abour, where is the
system of employment arbitration head-
ing? The Calilornie Supreme Court anid
arhers have decided that you eannot im-
pose the costs of arbitration vn u worker
znd that shere must be what they call a
“modicum of bilateraling” That means if
the emploves has to arbiraie all work-
place disputes, then the employer, too, has
o arhitrate afl wnri:plaur_' di:.pull..':-. Tiaule
seprel and conlidentiality claims. for ex-
ample, connot be excluded, So If you have
broad, all-encompassing arhitration claus-
es and a requirement thar all costs must be
picked up by the employer, why isn't this
going to lead o a system of arbitration
that is maore like the industrinl arbiteation
model where employees will begin 0
challenge even maore minor workplace
grievances? 1t beeomes the employers ob-
Hgatlon under these bileteral agreements
1o arbitrate viveally everything, st the
employers cost. Sure, emplovers will be
able to get some mepa-cases away [rom
the Jury. But they will find vhemselves ar-
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bitrating fnts of lower level grevances that
would never have been thie basts of 2 elaim
hefore, more like in the umon contexl

Uippenhemmer: S0 we'd be maving lrom
a dischongze resolution syseem to o griey-
ange wesuhuthon system.

Rubin: Thats what | think is likely o
happen with these tules, bosed on the ex-
perienge we've had in the labor union con-
lexl

LeWiner: We're seeing some of that in
our offiee tght now, We see an airtight ar-
bitmtion aprecment el we don't think
we can challenge onder Areendariz. We
huve started filing a few cames that we
woild net have Hdgated, sueh a8 a demo-
tion case or a hostile emvironment casc
where there aren't really enough damages,
| think ar this point people view his as
something they still need lavwyess lor, zo0
the bwyers ure going to have to get edu-
cated. [Lseems abvinus that its poing wo po
somewhere in rhar direction.

Frank: 1t's interesting to hear Jody men-
tion cases that she's now bringing thacshe
otherwize wouldn't have hrought We
have clients who have said, “We don't
want arbitration becwwse we thinde that
makes il too ensy [or plaintills to bring
cleims., We want plaintfls o face the
tougher decision ol whether to go to lit-
zadon snd nat have an casfer forum.”

T dont necessarily agres with thar, But
coming beck o Michaels point with 1e-
spect 0 voluntariness, the questicn that’s
diffienlt 10 answer invelves te matter of
forcing an employee of giving the emplay-
ee thi: option — depending an which side
of the table you're sitting on — 10 Signa
pieca of paper with an arbiteaticn clausy
when they start emplayment. You can’
mule the assumption (hat the cnployer
has preater bargaining power w1 that wo-
ment, We saw that o couple of years ago
wheen employers were going |hmu%11 e
traorchinary lengths o hire cmployees
when the mirker was <o overheated. You
dan't know, when the emplovee sis down
L sign that agroement, whether that per
son has booght into the advantages ol ar-
bitration or truly is being coerced, s an
important consideration, but it would bea
mistake o assume that agrecing Lo aibi-
tration as a condition of cmplayment is
not 6 voeluntary act on the pant of the em-
ployee,

Ruhin: That's an interesting peint. Bul
in analyzing a valuniariness question, you
should apply a constitutonal watver stan-
dard, and there are probably not many
emplovers who could show that their
workers made a troly knowing and volun-
vy walver of righes, But you're dght, this
is another issue that is likely w be ltigar-
ed, and a case by case fact-specilic inguiry
will have to be made,

Franli: Let mie alsn address the mod-
icum-of-bitaterality point Michsel men-
tioned the Mercuro decision, which is ol
great concern o employers because it
mises e vexing guestion of whar do em-
ployers du about the question of arbitra-
don of their intelectual propery dghts.
The arbisration agreement in Mercura hud
a mwmber of seoows prablems and the
coiry struck 1L down 1 chinke Armimdariz
struch e upprepriare balance, both pro-




cedurally and substantively, in-advancing
the benefits of wrbitration but also protect-
ing both procedural and substantive rights
al emplayees. The arbitration clause at is
sue in Merwro did not satisfy those stan-
dards.

Most troubling was what the court said
about the bilaterality tssue invalving the
employers carving ont, for mandatory ur-
hitration, ciaims for injunctive or equi-
tahle relief, nowbly the IP rights claims.
This lorces emgloyers drafting arbiraton
cliuses 1o make a wugh decision, If the
employer excludes that carve-ont, and is
silent oo [P rights, in the arbitmation
clause the employer risks having those
valuable 1P rights decided in arbitration
where they have no appeliate rights. 11, on
the pther hand, the employer includes the
carve-out, then the risk is that the arbiiea-
tion clause won'i be enlorced,

Ruohin: And, of course, some employees
feel the exact opposite. They don’t want o
be forced o adjudicate their impartant
anti-discriminution tights before an arbi-
rator rather than a jury any more tiao the
company may nol want its imporany 1P
rights sljudicated hefare an arbitrator,

Oppenheimer: With (his explosion in
arhitration, many more lawyers are work-
ing either part time or [ull time as arbicea-
tors, But there are now new rules thal gov-
ern the obligations ofan arbitrror, Rober-
ta, | know you're [amiliar with those,

Hayashi: Mainfully familiar, As al July 1,
the new Judicial Counctl mies, which are
going w be embodied in the California
Rules of Court, will rake effect. They deal
with consumer arbitration, but if you look
al how the rules define consumer arhitea-
tion, its 2 contract with & consumer party
that can include an employee or potential
employee. This will be an interesting
queston beeause it comes back 1o the
question of voluntariness.

I think there are clearly slmations where
we see thal something may be an arbita-
tion clause in a contract between an em-
ployer and an employee, but the question
is whether the employee was required w
accept the arbitation provision in the
comitact. Clearly i an executive contrag
hereeen the president or viee president of
a company and the beard, this is no paing
to apply. But the position thata lot ol us on
the arbitrators side are 1aking #s that a
targe number of the employment arbios-
tions that we get, either as private arbis-
lors or through services such as AAA or
TAMS, are going o fall within (hese dis-
closire neglations.

The new rules sre geing Lo require us 1
malee disclosures bevond the usual =is
vour sister in-law related ro one of the par-
ties?™ or somwthing of that namre. They
will also now extend o things such ss
whether the arbitraior is serving, or has
served within the past [ive yoars, as a ney-
tral arbitraier in another arbitration in-
volving one of the eurrent parties or &
lawyer forany party. For example, if | have
within the last five years served as an arhi-
trator in a case in which Richard lirm or
anyone in Richards lirm, whether they are
currently there or were there in the past,
weas ivolved, I need 1o disclose that, One
ol the early versions of the rules was going
o he limited simply to employee versus
emiployer, no disclossre of the name, na-
lure of the dispute, and the outcome
Whete this rule, as now embadied. causes
me coneem, |s that-as an arbitraror, 1 can
keep the employees name anonymous,
but 1 am required in my disclosure ta dis-
cluse the name ol the non-conswmer par-
tes to that arbitration,  Ome of the rea-
sons employers have Hked wrbitration is
brenuse it provides some modicum of con-
fidentiabicy Now, with these disclosure
rules, I'm going te have 1o disclose infor-
mation that, lor example, includes the fact

thata certain employer

was hit with a
500,000  arbitration
award thal included

punitive damages. And
that may be the kind of
information that em-
ployers  specifically
went imen arbitration
in order to avoid hav-
ing 1o disclose.

We all know thm
members of the plain-
tills bar discuss among
themiselves  mforma-
tinn sthomu arhirramors.
Theres a balance hete
because people obvi-
ously are endiled o
lenowe I the arbitato:
has cerinin  binses
when they're selecting
the arbitrator, But pui-
g on my employ-
ment lawyer hat lor a
moment, I'm very con-

cerned  abowur  these
rules,

LeWitter: In collec-
tve buargaining situa-
tions there are some
disclosures that are re-
quired. 1o foet, every-
body knows because they've usually been
on the same side of the ssues belore. And
il you're going 1o require an arbitation,
which frankly 1 and most plainiffs
lawyers and most employees go w kicking
and screnming, 1 think we're entitled 1o
knovw abour the repeat player issue and
something abour the biases ol the arbitra-
tor. 1 know it creates issues for Roherta
and her clients. But | think they're ouly
fair, they come with the territory, and il
we're going to have an arbimation it needs
to Lappen that way:

Cppenheimer: Let's move on from arbi-
teation, Over the past lew years we've seen
an explosion in class action wage and
lour clarms here {n Califerais. We now
have a new decision in that area from the
California Count of Appeal — Sav-On
Drtig Sroves v Superior Courd (02 C.1LOS
HT0)

Rubin: Let me start by explaining how
we gob here and why wage and hour class
action wark is exploding in California.

The Bell v Farmers Insironce case (031
C.B.0O5 1846) opened muny litigany
eyes (o the availability of overtime class
actioms asa way o obinin subsmmrial relef
lor a larpe number of workers who were
misclassilied as exempr employees under
the state nbor code, Under the E;-:J:E ral Fair
Lisbion Standards Act, each inctividual who
is denied overtime has 1o alfirmatively opt
into the case to get reliel. However, under
the state labor eode, you ean bring o class
action [or overdme violations and you can
couple that claim with a Secton 17200
unfalr business practice claim, extending
the statute of Kmitations four years, which
is either one or two years longer than the
federal statute of limitatons. n Bell v
Farmers, where I've been co-counsel for
plaintifls the past vear or so, these provi-
slons resulted in a jury verdict plus inter-
st of about $124 millian. That opened a
lot of people’s eyes — not only the class-
wide relief part, but also the fact that in
muny misclassification cases, the employ-
ers don't have the svidence to dispute
their workers' testimony  because they
ustially din't mainialn time records if they
treat the worlers as exsmpt. And i the
workers kgep records, the Supreme Couri
has =aid that there is a presumption thas
those records are accurle, and the burden
shifts to the emplover 1w defend.

Sor there his been an explosion of these
enses, nnd the guestion is whether the Sgy-

I vou're

going to require an arbitration, which frankly I and most
plainiiffs lawyers and employees go to kicking and seveaming, 1 think
we're entitled to know ... something about the biases of the arbitrator’

— Jody LeWitter

O decision marls a turning poinL Sav-
O is a cuse where, lirst of all, tiere was
fairly rigorons review of the wial coun
class certificarion decision under whats
supposed o Be an sbuse-of-discretion
standard. But il yvou read the facis as set
forth in the Court o Appeal’s decision, the
final result wasn't that surprising. Sev-On
wiis @ case involving 300 different stores,
1,400 dilferen: managers, and the ques-
ton of whether those managers were ex-
empl or nor, The defendant presented tes-
timony from its chiel human resources of-
ficer and 31 af those managers, cach of

whom testified that hc or she had dilferent
jobs and performed different funcrions at
different times of the day than tle athe
managers.

According e the courts epinion, there
was virtually no response 1o this evidence
by the plaimills — no contrary declara-
tioms, no full-ledged statistical analysis,
nothing maore than an argument that the
pelicy to treat managers as exempl was it-
sell an across-the-boand palicy thai per-
micted class-wide treatmient, The Court of
Appeal concluded that it is nol enough 1o
=iy that there is an across-the-boan! poli-
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cy of treating all managers as exempt. In-
stead, vou have to look to see what the
managers actually do before concluding
whether to proceed as a class,

In the Bell case, along with a hall-dozen
cases like this that I've ligated, we did
look 1o see whal the clase members actu-
ally did. and then we presented that evi-
dence. Sav-Cn may not have been a strong
case o begin with, it's impossible 1o el
from the opinion. But if you read the facts
as the Court of Appeal presenied them, its
nat that surprising a decision. You have to
establish the prerequisites for class certifi-
cation in Czlifornia. You always have, you
always will. And wlile Sov-On may send a
messgge thet not every overtime oase is
automatcally o muli-million dollar case,
that's not an inappropriate message.,

Empioyers should be linble only when
they have wviolared the ke They should
only be liable for the damuges thai they
are legally responsible for, and Sav-On is
consistent with that.

Cppenbeimer; Roberta or Richard, how
can emplovers protect themselves from
multi-milficn dollar verdiets, or is this go-
ing (o he a continuing explosion?

Hayashi: | took some small solace {n
Sirv-On becanse | know there will be phain-
tills attorneys who will try 1o keep it very
limitesk. 1 thoughr the one thing that was
good here wes that there are a lot of com-
panies that have common policies and
common procedores. And just because
they promulgate those policies and proce-
dures, that doesn't become the eriteria for
establishing a class of employees.

I may sound ke a broken record here,
but those of us who advise emplavers are
(rying to gef some consistency and pre-
dicwability. We've always suggested 10 em-
plovers that il you have a set of policies
and procedures, and you lollow them,
that's a good thing to do. Its kind of nice
to hear that s not going 1o be a bad thing

for them.

Rubin: But it depends on what the poli-
cies and procedures are and how they al-
fect the classification decision. In Chao v
Perdue Farms, Inc., M,D, Tenn, No. 2;02-
CV-0033, there was recently a 59 million
Depariment of Labaor settlement because
the company had a uniform policy of not
paying workers for donning or delling
thelr uniforms. In Gerfee v Waterhouse Se-
curitivs, Inc., No. C-O8-4081-CAL (MN.D.
Cal.), there was a uniform policy of not
paying workers lor work pedformed dur-
ing the lunch period.

Havashi: 1 agree with you, wnd T thinlk
the idea is that you do ger policies that are
written that comply with the law, But
merely the fact that you have the policies
shouldnt ke wsed to rap you on the
knuckles or expose vou 1o risk of a class
action,

Rubin: Except il you have a policy of
irealing someons as exempl when that
persons joh funciions are non-exempt.
Having policies is a good thing. Promot-
ing uniformity is a goed thing, Bright line
rules are a good thing. But il a company’s
policies aren't carelully scrutintzed by able
counsel such as yoursell, they can creawe
problems for the employer.

Hayashi: Thank you, and let the record
note that Mr. Rubin (s smiling as he says
that,

Frank: What Michael said in his open-
ing remarks about Sav-On are what | ex-
pected 1o bear from the plaindffs bar —
that this case is nol signilicant and won'
deter plaintills and the plaintiffs bar in
this area. It alsa should not change the
employers approach o these issues be-
caunse il doesnt give sulficient levels of
comiort w emplovers w deter them [rom,
as we've sail, [ocusing on these jssues,
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geiting geod counsel and making sure
theres consistency in application.

The problem that we see more often is
employers not paying enough anention to
classification issues, rather than making a
careful analysis and winding up in a place
that the coun disagrees with,

Rubin: In pardcular, thats been.a prob-
lem with national employers who aren’
aware of some of the differences between
state law in California and federal law.

Oppenheimer: s there an underdyving
problem in Californin or nationally that
employers are classilying emplayees as
exempt [rom the wage and hour laws or
hiring employees who are called managers
but who really aren't managers? Is this &
broad labor employment social problem,
and is that why we'te sceing all this litiga-
tion? Or are we seeing some kind of hy-
per-techmical attempt by plainell lawyers
to take advantage of errors thar ocour
{rom time 10 time and place 1o place?

Franl: This was a significant problem
with voung, last-growing companies in
the last few years.

LeWitter: Even beyond that, T think
that the law that eovers whether someone
is exempt or not is not crystal clear. But
there s a lut of law that is prety elear, and
a lot of employers have just been dissatis-
fied hecause Its so expensive to pay peo-
ple overtime, I'm not there in the hoard-
rooms o lisien to this, but there is a eal-
culated risk 1aken that companies are not
geing o pay overtime, and therefore
they're going 1o risk i Before {t was a
madest risk, Mow its becoming a real big
risk. Theres a lot el litigation going on,
and 1 think that a lot of employers will
have to step in line with that

Oppenheimer: So this is an example of
where litigation may affect social policy?

LeWitter: Absolutely. 1t is zood public
palicy that péople work 40 hoors a week
i general. It makes for more employment
all uver. Tt makes for a sane work Hfe for
the rest of the world,

Oppenheimer: We wouldn't want 1o ap-
ply that to lawyers though, wonld we?

LeWitter: We should, but we don't, The
law doesa't let us go that [ar,

Hayashi: 1 have to disagree a littde bit
with Jody. T don’ think that we goi to the
sitnation where all of these cases were be-
ing liled necessarily because of caleulated
decisions in the hoardroom. T think a lot
of it goes back to what Rich said about a
lot of fast-growing companies. People
were focused, particularly in Silicon Val-
ley, on the startup, and the whole view ol
startups, a8 you know, is that you work
around the clock and you worl: for mayhe
what arent minimum wages bzcouse
you're getting stock options and every-
thing else.

Thats where you get a lot of problems.
T's not caleulated. s juse that employers
don’t think of the issue of whether some-
ones exzmpl or non-exempt by nature of
their duties and therelore whether records
have to be kept or overtime has o paid.

Rubhin: But vou alsp have instances
where someone brings the issue to the
emplovers attention alter the employer
has made the inidal decision, to the pxtent
that it’s a decision at all, not to pay over-
time, Clhen alier an employee asks, “Do |
get overtime?” the employer evaluates the
situation, locks at the cast of paying over-
time to s large gmudp of employees that the
i:mp]ny:r I:erczi\rr as exempl, andl rg_t:a:is
or ignores the grievance, which can be a
very expensive decision for the employer

in the long ron,

Oppenheimer: Lets turn briefly to the
question of non-compete clauses. Now
many employers require emplovees to
sign agreements that, if and when they
leave employment, they won't go o work
for a competitor employer. In Califormia, |
think the laws pretty clear thar these
clauses are unenforceable. But what about
contracts with out-of-state employers?
Are they enforceable then?

Frank: The [lip answer is it depends on
which court you're in — the California
courl or the out-ol-state court, The serl-
ous answer 5 this 1= a bona fide quagmire,
and might not get soried out snytime soon
because you've gol compenng jurisdic-
tiomal nteresis and compering courts
hearing these issues,

There are two lines of cases, w tonch on
them brielly, both invelving a Minnesow
medici| devices company called Medtron-
fc. Lust yesr we saw livigation in horh a
Minnesota court and a Calilornia court
over whether a non-compete agreement in
o contract with an employee in Minneso-
m, under Minnesom law, could he en-
forced in California when the California
employer tried to hire that person.

The Californis court smid nu, 1i's not en-
forceable, and enjoined the Minnesota
company, which had (he effect of eojoin-
ing the Minnessta court [tom preventing
this person from werking. The Minnesota
court did the exact opposite, ruling that
the non-compedtion clanse is enforceable
and emoining the California court from
acting to the contrary, That emplovee is
now sitting on the sidelines somewhere.

The Ninth Circait, in irs March 27 rul-
ing in Beimett v. Medoonic (02 CDOS,
2748), held that wherea ease is hrougl in
Calilornia — and @t doesnt maier
whether that's the livst cose filed or the
secotd case [iled — and ity removed
[ederal coun, as many of these cases will
be because of diversity, that the disiricy
court, under the antl-injunction act, can-
not fssue sn injunclion that would have
the eflect of siopping the out-of-siate case
from proceeding,

The California stare eourl action, Ad-
vanced Bionles v Medtronic, is now pend-
ing before the California Supreme Courr,
and we're warching 1o see whether the
court does one of several things, First, is it
going 1o substantively water down what
we've presumed in California is the virtu-
ally inviolable public policy that these
nen-competes are not enforceabls, with
limited statutory excepions? Will the
Supreme Court provide a procedure for
adjudicating these rvpes of cases in paral-
lel forums? Then we'll need to see
whether the out-ol-state court follows
whal the California Sopreme Court does?

There are several lessons here for Cali-
fomia employers who historically have
nat worried much abow this issue. Firse,
employers must be even more diligent 1o
male sure that when they're hiring people
from out of siate, that in every instance
they take steps to find out whether the
person has a non-compete agreement, and
get counsel as to whether it may be en-
[orceable. In most jurisdictions, omside of
California, those agreements are going 10
be enforceable. Then the employer has o
sit down with the employee and decide
whos going o ake the risk of enforce-
ment, Tn many cases, the California em-
player is just not extending that offer, 1r's
heing chilled by this type E%Hﬁgnﬁmn, But
in other cases where the employer is will-
ing o izke the chance, it has 1o allocate
the risks with the employee regarding
what happens when (heres an injunction.
Docs that mean the offer is rescinded?
Does the company provide o defense or
indemnification to the cmployee (or legal
costs? Uniil we get some clarity, employ-
ers, a3 minimum, oeed o address those
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issues,

Rubin: When yvou're negotiating 1o hire
o pew gployee rom anotiier suave, are
you going throwgh those procedures and
writing down the exient 10 which you'll
olfer protection? Whar happens il a courl
goes one way or another?

Frank: With executives, ves, We're hay-
ing thuse discussions with clients. In
some cases the agreements explicitly ad-
drese thase issues, in other cases no. But
we are raising those issues.

Hayashi: A lot of offer leters that we're
preparing now spectlically require o dis-
closure from the employee that they are
not subject w ony ogreement thar woulkd
prevent them from perlorming work lor
this company. And that il there are any
agreemenis, non-diselosuie agreemenis or
things of that matre, thae they Delly dis-
close them to the emplover,

Oppenheimer: Lets move on. On
March 27, the US. Supreme Court hand-
e down s decision in Hoffran Plastics «
NLRB {02 C.D.C.5, 2731). The court held
thar the Naronal [shor Reladons Board
may nof award back pay to an undocu-
mented non-citizen who lacks wark an
thorization, Michael, you hled a brief in
that case and you've bandled other cises
involving this issue, What does this ruling
porend?

Rathin: We don't know: You asked before
about social policy in the overtime con
text, and 1 think that one of the mwascns
that veeh of us praciices in the labor and
gmployment law [ield is that every issue
we face has a significant impact on social
policy.

The Hoffman Plastcs case deals with im-
migration tights and labor law rghis and
how ey [it together These are hugely
important social issues. Tliere are estioat-
ed o be 2 1w 3 million undecumented
allens working in California, maybe 10
million throughout the counwuy The
Supreme Lourt in Haffmen, which reject-
ed the position of the Minth Circaly, See-
ond Cirenit, D.C, Circuit, Depariment of
Labor, Depariment of Justice, the Equal
Employment Opportunity Commission
wnd several state conrs, held that at least
some type ol back pay is not available o
an undéocumented alien worker,

Legislation has alrendv been introduced
in Congress and in Celffornia either to
limit the scope or to define the scope of
existing righis in the wake ol Hafftan
Plastics. The question is: What monetary
remedies are availakle for periods of time
somecne who is undocumented either
wits proventied from workdng or wis un-
lawlully underpaid? For exomple, in the
Fair Labor Siandards Act context, can a
court awnrd the difference between the
wages paid and the wages thar were law-
fully sarned for someone who wae on the
job? Everyone seems to say, post Hoffreen,
that the answer 1o that is sl yes, and that
Hoffiman has nothing e do with under-
payment for time actually worked. The
Department of Labar, for example, issued
& statement very soon alter Hoffman =ay:
ing that the case has no impact on FLSA
rernedial righis,

Similarly in the Titde VI and anti-dis-
crimination statutes, the consensus seems
to be thar Haffman Plastics does not affect
undocumented worleers' right to compen-
sarory damages or 1o punitive damages. It
affects anly potential back pay [or persons
who were wrongfully renuipated, but
does not affect the back pay for persons
wlwr were discriminatorily unedecpail.

It is difficult to predict what is geing to
happen to this docrine because it is hard
1o identify the precise analysis that the
Supreme Court applied, There is some
very broad language in the opinion, end

‘Employers must be even more diligent to make sure

that when they're hiring people from out of state, they
take steps to find out whether the person has a
non-compete agreement and get counsel as to
whether it may be enforceable.’
— Richard Frank

some very broad staements of policy, as
well as a number of Tactors identified bu
nor explained. Bu ralle abour lack of a
bright line. Haffman is a very difficult de-
cision to follow,

Somewhat surprisingly, the Bush ad-
piriistration has come leirdy close w the
position taken by thoese who advocate for
immigrans’ rights, which is 10 construe
Hojfman Plastics narrowly. Many advo-
cales fear, lor example, that the pracrical
impact of a case like Hoffman Plastics may
be preciselv the oppesite of what we're
urving to accomplish through lederal im-
migration policw That Is, by permitting
employers o hive workers who laclk pro-
tections, it gives those employers an in-
centve to hire undocumented workers
rather than documented workers because
they can exploit them by not paying legal-
ly vequired wages, especially because the
nslis of employer sanctions under the
1886 immigration act is so small. 1l em-
pleyers can profit by hiring undecument-
ed waorkers, this creates a magnet for un-
lawtul immigration.

Most advocates believe that Conpress
was concerned sbout this impact, and that
it made clear in 1986 that its policy cholee
was to grant full remedial rights, except
for reinstotement, 0 oodocumented
worlers because that would promote fed-
cral immigration policy as well ags lederl
employment policy. The Supreme Court
has now =aid no. So we bave 1o cvaluaie
the fallout and watch lor leglslative as well
25 judicial and adminisreadive develop-
ments in the area.

Hayashi: f an employer thioks that
they can now somehow make distinctions
in pay and conditions of employment with
regard 1o someone who they know is an
umdocumented alien, | think they're mak
ing 0 huge mistalke. As Michael has point-
ed oug, the Title VII prohibitions oo dis-
crimination on the basis of race and na-
tional origin still apply, and discrimina-
tiom ean occur in sich things as compen-
sation and condisions of employment,

Therz may be some who read Hoffrean
Plasties exactly the way that Michas] was
saying employers might tend to nad iU
They might think this gives them sort ol a
louphole lo treat certain people dilfereni-
ly. But I think they run a real risk in terms
of the discrimination labilicy.

Dppenheimer: Title V1T doesn't protect
employees [rom discrimination based on

their heing undocumented or not having
waork papers.

Hayashi: No, but Title Y1 prohibits dis-
crimination on the basts of race or natlon-
al origin. And when it comes to nationzl
vrigin, lets Lee i, wete do Culifocuda,
where a nuwmber of the people who come
here are from either Asian or Hispanic
backgrounds. T agree thar il there was any
desire far clarity, we're not finding it in the
Hoffman Plastics deciston. But 1 also think
that if there were employers cut there who
thowght that this is opzning up some oth-

er lind of loophole, | disagree with that.

Rubin: Two quick points 1o add 1o that,
First ef all, the Supreme Coun, both in
Haffuran Plastics and in the 1984 dedision
(v Sere-Tare v, NLEB (167 1.5, 883), mude
very plain that undocumented alien work-
ers are still covered by the federal employ-
ment law, 5o some remedies are available,
There is no argument that coverage is ab-
sent.

Second, because of the conlusion in the
Supreme Courts analysis, there |5 also
confusion over the extent 1o which staie
law might be preempied. Some might read
Hoffman Plastics as a construction of led-
eral hnmigradon law, which wonld have
precimptive elfect, Bul il you look st the
opinion, its actually just a construetion of
the Mational Labor Relations Act Indeed,
here in California, the state has viken a
positon invarious amicis briefs, and oth-
er stares hove as well, that Hoffman Plastics
hias no impact on state low because it is &
vonstruction of the remedial bresth of the
Mational Labor Relations Act anly, It isnot
a construction of what federal immigra-
ton law permils or does not permit any
state 1o do. 5o there is o very good argu-
ment that Hoffmean Plasties has no impact
on any individoal's right under state labor
law

Oppenheimes: Lets (wm w new devel-
opments in sexual harassment law, In
1998, the United States Supreme Court
ereated o new aflirmative delense in sexu-
al harassment cases o is holdings in
Rurdingion Industides v Ellerth (524 1S,
742) and Faragher v City of Boca Raton
{524 TS 775) Mow the Califouk
Supreme Court has the same issue pend-
ing 1o the case of Departinent of Health v
Superior Cowrt (McGinnis), which was de-
cided by the Third DMstricy Count ol Ap-
peal last November (01 C.D.0.5. 9909).

LeWitter: | think it's unclear whar's go-
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i 1o happen in this sz The Court ol Ap-
peal’s Metiinnis decision held thar the Ellerth
and Faragher defense shauld nor apply, and,
of course, | think that's the best reasoning,
Bur Tl go through both sides of it for you.
Agaln, 25 we've talked about in other con-
tgxts, the sisfuiory languape {s simply differ-
ent ia the siam versos the federal aer, and
that’s hasically what MeGinnis =aid,

The cotrt said this is a delense which as-
sumes that emplovers are not striclly Hable,
You have to have a basis or Hability so we're
going to give employers a defense. However,
under the state statute, emplayers are strictly
linkle — thats right there n the langnage of
the stmtwe — I the conduct involves an
agent  or  supervisor,  And  oso e
ElleriFarapher delfense doesn't apply

On the other hand there is a Ninth Circuit
case, Kohler v Inter-Tel Technologies (244 E3d
L1670, that looked gt the lssoe in lerms of
what they thought the Californin Supreme
Court is poing 10 say, The Ninth Clreui held
tivan the Callfornta Supreme coun Is going to
say thoy the EllertvFaragher defense applics.
In terms of what's going Lo happen, | think its
u oomplete woss-up.

Oppenhzimer: Lers talk ahout the signifi-
cance lor @ mement. The lederal defense; the
defense available in the Title V11 nction, what
dors that mean for employees and employ-
erst

Hayashi: Ever since Eilerth and Faragher
came down, there have been o ot ol us saying
that the delense established in those enses
shoudd agpdy in cases that allege acts of sexo-
al harassment on the pan of supervisors,
[hat argument is now the subject of the
pending Californin Supreme Cour: decision.
| don't think we've mken much solace in the
Minth Cirenirs pregnostication af what the
Celllornis Supreme Court will alimately do
When it comes 1o the definition of employer
urder the state Falr Employment and Hous-
ing Actand under lederal court rulings, Gose
two coure have differed over the years when
dealing with the 1ssue of supervisorial liabili-
uy for sexua] hamssment,

Oppenheimer: That's becuuse the Califor-
i Legislature made this change in the Fair
Employment and Housing Act back in the
early 1990s, righi? That legisiaron provided
that, if the hurassment wis by o supervisor,
then the employer wis responsible.

Rubin: One more instanee where a legishi-
tive response (oo mury decision bas led o g
brighier Hne rule.

Oppenheimer: Turning to anmber lssue,
lets see f we ein nmbe sense of the US,
Supreme Courts March 19 decision in Raps-
dale v Wolverine Worldwide (02 C.D.OS
2475), Thic was o cace involving the federat
Family Medical Leave Act in which the counl
strack down one of the Department of La-
bors reguladons,

Hayashi: Ever since the Family Medical
Leave Act was enacled, along with the repgu-
latiens, we have strugpled with this issue in-
volving the-employer's burden of designating
the lemve. In other words, formally saving o
the employee, “The time off you are 1nking ks
leave wneler the Family Medical Leave Act
and will count ageinst your | 2-week allot-
ment”  The Department of Labar regula-
tions in this arem were very clear thar, i the
employer luiled w designoge the leve, they
could not designate any leave retronctively
and they cauld mot then fail o reinsiate the
employee al the end of a 12-weeli ahsence he-
canse the emplovee hac not been properly in-
formed and notifted that thelr dme off was
counting against the leave,

lo the Ragsdale case, the individual wes off
of work lor 30 wecks and the issue was
whether the employer could have Habtlicy for
thie Fuihure 1o reinsiale hacause they had Giled
o perform that ministerial sk of formally
designating the leave under the terms of the

FMLA.

There are much broader issues here about
what the courts happen to think of the De-
partment ol Labor regulstions, which cenap-
ply ton low of other circumstances. Sut from
a practical paint of view, this is one of the in-
stances where the court has come down and
said that the designation, within the sirict
meaning of the regulations, is nat golng o
control the siwatden of whether or oot the
eniployers discharge their obligations to pro-
vide the 12 work weels of Teave. Its a deck-
sion thar acruaily loaks ar the praciical sense
af what's going on.

LeWitter: 1 think the emplover still needs
t designate under this case. You're just not
auromatically lable for damages iF you don',

Hiwyashi; Thats a good peint,

LeWitter: They need 1a designate and oy
o destgnate because it gives the employee
clerfy The only thing the court snid Is tae if
you don't designate you aren'tt sueomatically
dinged to reinstate the employee or give them
more leave. Wi're going 1o look ot whether

Vi T

have to pgive an employee the maximum
amonnt of available leave, mcluding four
maonths of pregnancy disability leave, After
the pregnancy disabilily feave, which is usaal-
by six or eighn weeks after the child is born, an
employee can then take the additional rwelve
wieehs (o care for the newhorn child. Mow; all
of these leaves are unpaid, excepl to the ex-
gent that an employee might receive some dis-
ability benelits, S0 youw're not poing 10 find
that every employee avails hersell of the Tull
maximum seven months, Nor are you going
w ger employees who have four months of
disability relaed to pregnancy and childbinh,

Franle This complicated interplay be-
tween the state and federal stantory schermes
places an even higher premium on employ-
ers' record keeping — when the leave starts,
when it ends, what leave is being taken,
Everything must not only be clear in (e
recards but elearly commumicated 1o the em-
ployes,

Oppenhelmer: The lust two fiems Td Tike
to eover involve new [orm interropatories in
the siate couris for employmeat law cases

‘California employers and employees should be paying

attention to California law [covering the rights of dis-
ahled workers], not simply fedeval law in this area.’
~— David Oppenheimer

thie employee wos prejudiced and whether
the emplovee might have when leave in adif
fercnt manner.

Huyashi: Jody, that's a great polnt because 1
don'l wanl people to now automatically dis-
band their entire process of having employ-
ees request leave and ge: the certification.
They need 1o da those things and they still
need to designate antd inform employees, |
think the thing that struck me bere, and
srrikes a low of people in a pracocal macer, is
that there arz a lot of employess whao have not
been great abow following those policles.
Again, T thiok it goes back w belng sble to
give the emplover a livde biv more ability
actually look ag the [acts of the sioeanon and
say, “Are we doing the righn thing?”

LeWitter: Sure, it gives thie employer a lit
tle more leeway on that.

Oppenheimer; This is yet another area
where we have this intersction between state
and lederal law that can confuse things quite
a bit. We have a stage law thai provides, for
example, lor pregnancy disability leave under
the FEHA. How dogs that get coordinated
with the leave that’s pyailable under the Fam-
iby Medical Leave Acr?

Hayashi: The Family Medical Leave Act,on
tts face, says that any state, and sny employer
[or thar manier, can prant mare leave than is
reguired under federal law In California,
most employers are in a sitnation where they

and cecent legistative developrents in e
creclit reporting act,

Frank: The good news ts tharas of July 1,
enitployment lowyers on beth sides who want
b0 g Lorm intertogatonies wil oo longer feel
likee square pegs. A sei of form interrogararies
specifically focused on employment claims
has been developed by a working group of
practicing employment lawyers, has gone
through the dralt and comments stage, hos
been fimalized and will be implemented by
the Judicial Connctl on July 1, This should
greatly stremenline the process of using lorm
interrogatories because il will avoid having Lo
haggle over languoge in the current geneml
set ol form interrogatories that does not ap-
ply 1o employment issues, for example, what
“incident” means.

This is'a very positive development The
interragatories are very detailed as 1o the dif-
fercnn substaniive couses of action that we
see contmet claims, wort claims, s@imery
clalms. They are also very Tocused and pro-
cise with respeet to the different damages and
elements that are peing to be at issue in these
eases. We anticipate that theyll be widely
used, and we welcome them,

Oppenheimer: And the Credit Reporting
Act developiments?

Franl: We see, in our practice, 2 focus on
haih the state and federal reporing act laws,
primarily im connection with workplace in-
vestigations. That could be either a sexual ha-

rassment or discriminarion investigarion, Or
itcould be a situation where an employer en-
gages o consullant o assess o possible threal
ol physical violénce in the workplace or some
other situation where theresa loous onan in-
dividual ora growp of individuals beyond just
looking to ses if they have bad credit or oth-
er megetive personal history dormation al
the tme you're hiring theme 1 just wanted o
mention, briefly, that California law — apro-
pos of ather pans of our disenssion — s
starting 1o diverge even more greatly from
Tecleral law than it had in the pazst In some im-
portant ways, There are new amendments o
the Cadifornin act in elleel (his veed that wee
worth paying careful arention o,

Dppenheimer: What kind of problems ace
created by this developmeni?

Frank; When vou look at one of the two
types ol TEQOTIS, the investigative consumer
report — this is the report where yon're look-
ing not justat the persen'’s credit history but
beyond that 1o character, reputation, person-
al characteristics and so forth — the notce
requirement & (riggered nat just when yoo
go to an outside agency, but when the com-
pany fisell engages In o process of puting to-
gether that type of Investigation, lor purpos-
es of preparing a report. That's dilferent lrom
the federal rule, and ivs an importani require-
ment of which employers need to be aware.

Oppenheimer; 5o if 'm evaluatng a num-
ber of eiployees t choose who among them
to promote, 35 that now the kind of evalua-
tien process and reportng process that | have
te disclose?

Frank: Not necessarily, Tt depends on what
your evaluation is looking av. 1] you're look-
ing at whar the person has done in the work-
place and the guality of their wark, not pee-
essariby 11 its something beyond that, snd i
overlaps into the area of an investigation,
where vou're going bevond thir skills and
quatifications for a position, then you do
have 1o look av it very carelully 1o see il the
nuitee and other requircments of the Califor-
nia act apply

The other signilicont dilference is that un:
der the Californiz amendments, once the re-
port has been completed the employer mast
ghve it to the subject of the repeirt even I the
subject doesw't request it and even il the em-
plover is not tling any adverse employment
action,

Oppenheimer: So il becomes o potenual
discovery tool lor plaintills

Hayashi: 'l give you an example. Some-
one briigs @ sexoal hocssient compliabng
and lets say it relates somewhal 10 acts out-
side of the wurl:pl.nct, Mow, in the course ol
doing @1 investipation, you aleo want 1o ins
tervicw neighbors or [fends or people who
are not cmployees. Maybe you want o do o
crimipal recomds search on the alleged harass-
er. Mayhe you wam 10 do a coun record
semrch 1o see il the employes has made a
number of claims againet others. That pype of
investigation, which may have just been done
in the normal course of an employer investi-
gating a sexual harassment claien, | think,
may trigger the investigative consumer re-
part provisions.

Also, since September 17, we have had in
increasing number of cmployers who have
wanted to do background checks on prospee-
tive emplovees in much more depth. They
may want o do criminal tecond searches,
They may want 1o lnd oot if the person has
any gun permits. Employers anc now asking
whether they can lool into these things. The
answaers, which include the Bmimdons, have
been found under the Fair Credit Reporting
Act. For example, you cant go back muore
than seven years for-a number of differen:
types of information.

We're seednp o shoatlon where the law
changed right at a point in tme where em-
ployer interest in this aven gor helghtened. o




